An-Najah University Journal for

Law and Economics a8y g ¢y silall

The Effects of Civil Liability for Missing An Opportunity for Moral

Gain: Missing An Opportunity for Marriage as An Example

Fawaz S. Faizil" & Tahseen H. Smile?
(Type: Full Article). Received: 21% Sep. 2025. Accepted: 29" Nov. 2025. Published: xxxx

Accepted Manuscript, In press

Abstract: The Iraqi civil legislator, unlike some other legislators, has not explicitly addressed liability for the loss of a chance to
marry, leaving it subject to the general rules of civil liability. This legislative silence has engendered numerous legal complications.
The absence of specific statutory provisions often renders it impossible for an individual who has lost a marriage opportunity to
obtain compensation that mitigates or redresses the sustained harm. Furthermore, aggrieved individuals may suffer damages resulting
from such a loss without knowing the legal mechanisms required to hold the responsible party liable. Research Objective:
Compensation, in its broad sense, encompasses redress for both pecuniary and non-pecuniary damages. In its narrow sense, it refers
to the reparation of harm and the restoration of the victim’s financial position to its pre-damage state. This assumes the possibility
of eliminating the harm, either through monetary payment equivalent to the loss or through restitution in kind (specific performance).
This study aims to explore the legal framework for compensating the loss of a marriage opportunity within these dimensions.
Methodology: This study adopts a comparative analytical approach by examining and analyzing juristic opinions and legal texts
relevant to the subject. It provides a comparative analysis of the Iragi and Egyptian legislative positions, among other jurisdictions,
while incorporating perspectives from Islamic Jurisprudence where applicable. Conclusion: The study concludes with several key
findings and recommendations. Notably, it asserts that monetary compensation, when applied judiciously, does not diminish the
sanctity of emotional relationships; rather, it restores the balance between parties when disrupted by a third party's fault. Furthermore,
the concept of non-monetary compensation is embodied in "Judicial Marriage," where a court order obliges parties to conclude a
marriage contract based on a proven and legitimate prior promise. Importantly, if a judicial marriage claim is accepted, it is not
considered a form of compulsory specific performance; instead, it pertains to the guardian’s (Wali) refusal rather than the coercion
of the spouse.

Keywords: Judicial Marriage, Moral Gain, and Loss of a Chance to Marry.
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